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The essential purpose of a foreclosure suit is to have the mortgage property applied to the debt secured, together with such other 


relief as may be necessary to the enforcement of the debt. A foreclosure suit has been said to be merely a proceeding for the 


legal determination of the existence of the mortgage lien, the ascertainment of its extent, and the subjection to a sale of the estate 


pledged for its satisfaction. An action to foreclose a mortgage has been characterized as an action strictly in rem and quasi in 


rem. Some courts have taken the position that, while foreclosure suits, in their usual form, are partly in rem for the seizure and 


sale of the property, and partly in personam for the ascertainment of the debt of the mortgagor and the obtaining of personal 


judgment against him or her, they are essentially in rem if no personal judgment is sought.! 
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In general, a mortgagee has several remedies available to enforce a mortgage or the obligation secured by a mortgage, which 
remedies depend, to some extent, on the nature and wording of the obligation or mortgage and on the controlling statutes of 
the jurisdiction in which enforcement 1s sought. In general, these remedies are the following: (1) foreclosure by action, strict 
foreclosure, foreclosure by entry and possession, or foreclosure under a power of sale; (2) an action in personam on the debt 
which is secured by the mortgage; and (3) at common law, an action of ejectment. If by these remedies the mortgaged land is 
appropriated to the mortgage debt and the value of the property exceeds the debt, the debt may be considered paid. Ordinarily, 
however, the foreclosure of a mortgage cannot be enforced by attachment, at least under a statutory provision for an attachment 
in an action on a contract or judgment for the recovery of only money. It seems that a foreclosure may result, in effect, from a 
deed of the mortgaged property from the mortgagor to the mortgagee. Thus, it has been held that such deed, for a consideration 
far in excess of the value of the equity of redemption, is equivalent to foreclosure and terminates the interest of a junior judgment 
lienholder in the mortgaged property. The statutory remedy for the foreclosure of mortgages which exists at the time a mortgage 
is executed becomes a part of the contract to the extent that any subsequent change by legislative authority which affects it 


substantially to the injury of the mortgagee is invalid as impairing the obligation of contracts. 
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REQUEST FOR NOTICES OF DEFAULT AND SALE 

In accordance with /citation of statute], request is made that a copy of any notice of default and a copy of any notice of sale 
under the /deed of trust/mortgage] recorded on [date of recording], in book [number of book], page [number of page], of the 
official records of or filed for record with recorder's serial number /serial number of record] in [name of county], [name of 
state], executed by //name of trustor]/[name of mortgagor]] as [trustor/mortgagor], in which [name of beneficiary] is named 


as beneficiary and //name of trustee] is named as trustee/[name of mortgagee] is named as mortgagee] be mailed to [name of 
person to be served] at [address of person to be served], [name of city], [name of county], [name of state]. 


NOTICE: A copy of any notice of default and of any notice of sale will be sent only to the address contained in this recorded 
request. If the address changes, a new request must be recorded. 


Dated: /date of request] 


[Name of attorney for party] 


Notes 


West's Key Number Digest 
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NOTICE OF DEFAULT 


IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS, IT MAY BE SOLD 
WITHOUT ANY COURT ACTION. You may have the legal right to bring your account in good standing by paying all of 
your past due payments plus permitted costs and expenses within the time permitted by law for reinstatement of your account, 
which is normally {number of days] business days prior to the date set for the sale of your property. No sale date may be set 
until /number of months] months from the date this notice of default may be recorded (which date of recordation appears on 
this notice). 


The overdue amount is $/dollar amount of sum due] as of [date of notice], and will increase until your account becomes current. 


While your property is in foreclosure, you still must pay other obligations (such as insurance and taxes) required by your note 
and deed of trust or mortgage. If you fail to make future payments on the loan, pay taxes on the property, provide insurance 
on the property, or pay other obligations as required in the note and deed of trust or mortgage, the beneficiary or mortgagee 
may insist that you do so in order to reinstate your account in good standing. In addition, the beneficiary or mortgagee may 
require as a condition to reinstatement that you provide reliable written evidence that you paid all senior liens, property taxes, 
and hazard insurance premiums. On your written request, the beneficiary or mortgagee will give you a written itemization of 
the entire amount you must pay. You may not have to pay the entire unpaid portion of your account, even though full payment 
was demanded, but you must pay all amounts in default at the time payment is made. However, you and your beneficiary or 
mortgagee may mutually agree in writing prior to the time the notice of sale is posted (which may not be earlier than the end of 
the /specification of time period] period stated above), among other things, (1) to provide additional time in which to cure the 
default by transfer of the property or otherwise, (2) to establish a schedule of payments in order to cure your default, or both 
(1) and (2). Following expiration of the time period referred to in the first paragraph of this notice, unless the obligation being 
foreclosed on or a separate written agreement between you and your creditor permits a longer period, you have only the legal 
right to stop the sale of your property by paying the entire amount demanded by your creditor. To find out the amount you must 
pay, or to arrange for payment to stop the foreclosure, or if your property is in foreclosure for any other reason, contact: 


[Name of beneficiary or mortgagee] 
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[Mailing address of beneficiary or mortgagee] 
[Telephone number of beneficiary or mortgagee] 


If you have any questions, you should contact a lawyer or the government agency that may have insured your loan. 
Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided the sale is concluded 
prior to the conclusion of the foreclosure. 


Remember, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION. 


NOTICE IS GIVEN THAT //name of trustee]/[name of beneficiary]/[name of mortgagee]], as [trustee/beneficiary/ 
mortgagee], under the [deed of trust/mortgage] executed by [name of trustor]/[name of mortgagor]], as [trustor/mortgagor] 
to /[name of trustee], as trustee, and [name of beneficiary], as beneficiary/[name of mortgagee], as mortgagee], which is dated 
[[date of deed of trust]/[date of mortgage]] and recorded as document number [number of document] in the official records 
of [name of county], [name of state] : 


(1) Declares that a breach of the obligation secured by the /deed of trust/mortgage] has occurred, in that /description of 
circumstances of default]; and 


(2) Further declares that all sums secured by the /deed of trust/mortgage] are immediately due and payable and that /he/she] elects 
to sell or cause to be sold the property subject to the /deed of trust/mortgage] in order to satisfy the obligation. 


Dated: /date of notice] 


[Name of attorney for mortgagee] 
Attorney for Mortgagee 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 
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UNITED STATES BANKRUPTCY COURT 


[NAME OF DISTRICT] OF [NAME OF STATE] 


In re /name of debtor], Case No. 
[case number] 
Chapter 
[number of chapter] 
[Designation of character of paper] 
[Names including married, maiden, and trade names used by debtor within last 
eight years], 
Debtor. 
Address: [address of debtor] 
Last four digits of Social Security No(s).: /SSN of debtor] and all Employer's Tax Identification 
No(s).: [tax i.d. number of debtor] 


MOTION TO VACATE STAY 


Plaintiff, ‘name of plaintiff], respectfully represents: 


. On [date of filing petition], [name of petitioner] filed a petition commencing a case under Chapter /number of chapter], Title 


11, United States Code, for the entry of an order for relief against the above-named debtor. 


. Plaintiff holds a valid security interest in the form of a first mortgage under 11 U.S.C.A. § 362(d). 


Plaintiff moves to vacate the stay granted under 11 U.S.C.A. 8 362(a) on /date of stay order]. 
[EITHER:] 


3. The debtor has no equity in the property encumbered by plaintiff's mortgage; such property is not necessary to an effective 
reorganization. 


[OR:] 
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3. The property encumbered by plaintiff's mortgage has deteriorated and decreased in value during the course of this proceeding; 
the debtor has abandoned the premises which are currently vacant thus impairing plaintiff's security. 


[OR:] 


3. The debtor has failed to provide plaintiff with adequate protection of plaintiffs interest in the property encumbered by 
plaintiff s mortgage because [statement of explanation of inadequate protection of property]. 


[END OF CHOICES] 


. On information and belief, the debtor has no equity in the subject property, which has a present market value of less than the 
amount owed on the mortgage. 


WHEREFORE, plaintiff moves that, on the final hearing of this matter, the stay under 11 U.S.C.A. 8 362(a) be vacated as 
against /name of debtor] so as to permit plaintiff to commence foreclosure of its mortgage and for such other and further relief 
as is just and proper. 


Dated: /date of motion] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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Legal Encyclopedias 
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COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On [date of promissory note], defendant executed and delivered to plaintiff defendant's promissory note for $/dollar amount 


of promissory note], together with interest at the rate of [percentage rate of annual interest]% per annum, payable as follows: 
[specification of terms of payment]. A copy of that note is attached as Exhibit [designation of exhibit], and incorporated by 
reference. 


. On [date of conveyance], as security to plaintiff for the payment of the above-described note, defendant conveyed to plaintiff 


by a deed of grant property at /address of property], in [name of city], [name of county], [name of state], more particularly 
described as follows: /legal description of property]. A copy of that deed is attached as Exhibit /designation of exhibit], and 
incorporated by reference. 


. The above-described conveyance of real estate by defendant to plaintiff was intended and agreed by the parties at the time of 


execution and delivery ofthe deed, and at all times material, to be and to operate simply as a mortgage ofthe described property, 
as security for the payment of the above-mentioned note, with interest as stated above. 


. [Statement of allegations concerning default in payment of note and statement of amounts due to plaintiff]. 


. No other proceedings have been instituted, nor are there any pending, to recover the claim set forth above. 


WHEREFORE, plaintiff requests that: 


. Plaintiff have judgment in the amount of $/dollar amount of judgment sought], with interest at the rate of [percentage of 


interest]%; per [specification of time period] from [date of accrual of interest], and for costs of suit. 
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. The deed described above be adjudged a mortgage and a first lien on the premises described for the amount of the debt and 
interest. 


. This court adjudge and decree that such mortgage be foreclosed, and that the usual decree be made for the sale of the premises 
by the sheriff of /name of county], [name of state], pursuant to [citation of statute]; that the proceeds of the sale be applied in 
payment of the amount due plaintiff, and that defendant and all persons claiming under defendant, subsequent to the execution 
of the mortgage on the premises, either as purchasers, encumbrancers, or otherwise, be barred and foreclosed of all rights, 
claims, or equity of redemption in the premises, and every part of it. 


. Plaintiff have judgment and execution against defendant for any deficiency that may remain after applying all the proceeds of 
the sale properly applicable to the satisfaction of the judgment. 


. Plaintiff, or any other party to the suit, be permitted to become a purchaser at the sale; the sheriff execute a deed to the purchaser; 
and the purchaser be given possession of the premises on production of the sheriff's deed for it. 


. Plaintiff have such other relief as this court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 
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COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff, [name of plaintiff], is now, and at all times mentioned in this complaint was, a corporation organized and existing 
under the laws of /name of state], with its principal place of business in /name of county], [name of state]. 


. Defendant, /name of defendant], is, and at all times mentioned in this complaint was, a resident of /name of county], [name 
of state]. 


. Defendants DOES 1 through 10, inclusive, have, or claim to have, an interest in the property subject to the mortgage described 
below, which interest is subsequent to and subject to the lien of the mortgage described below. The true names or capacities, 
whether individual, corporate, associate, or otherwise, of defendants DOES 1 through 10, inclusive, being unknown, plaintiff 
sues these defendants by these fictitious names and will amend this complaint to show their true names and capacities when 
they are ascertained. 


. On [date of promissory note], defendant [name of defendant] executed and delivered to plaintiff a promissory note payable to 
plaintiff in the amount of $/dollar amount of promissory note], with interest at the annual rate of [percentage rate of annual 
interest]%, payable as follows: /specification of terms of payment]. This promissory note is referred to in this complaint as “the 
note." A copy of the note is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. On /date of deed], as security to plaintiff for payment of the note, defendant /name of defendant] executed and delivered to 
plaintiff a deed to that real property located at /street address of property] in [name of city], [name of county], [name of state], 
which is more specifically described as /legal description of property]. The deed was recorded as document number /document 
number of deed] in the official records of [name of county], [name of state]. This deed is referred to in this complaint as 
“the deed,” and the property described in the deed is referred to as “the property." A copy of the deed is attached as Exhibit 
[designation of exhibit], and incorporated by reference. 


. The deed was intended and agreed by the parties at the time of its execution and delivery, and at all times material, to be and 
operate only as a mortgage of the property, as security for payment of the note, and not as an absolute conveyance of the property. 
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. Defendant /name of defendant] has defaulted under the terms of the note, in that /statement of nature of default]. 


WHEREFORE, plaintiff requests judgment against defendants as follows: 


. The alleged deed be adjudged a mortgage and a first lien on the described property, securing payment of the obligation evidenced 


by the note; 


. The court award plaintiff the sum of $/dollar amount of principal], as principal, together with interest from /date of accrual 


of interest] to [last date of payment of interest], at the annual rate of [percentage rate of annual interest]%, as provided in 
the note, amounting to $/dollar amount of interest], making a combined total, principal and interest, of $/dollar amount of 
principal and interest], together with interest at $/dollar amount of daily interest] per day from [date of accrual of interest] 
to the date of entry of judgment; 


. The claims of defendants DOES 1 through 10 to the property be adjudged subject, subsequent, and subordinate to the above- 


described mortgage; 


. The above-described mortgage be foreclosed and the usual judgment be made for the sale of the property according to law by 


the levying officer; the proceeds of the sale be applied to the amounts due to plaintiff; and defendants and all persons claiming 
under them, after execution of the above-described mortgage, as lien claimants, judgment creditors, claimants under a junior 
deed of trust or mortgage, purchasers, encumbrancers, or otherwise, be barred and foreclosed from all rights, claims, interests, 
or equity of redemption in the property encumbered by the mortgage when the time for redemption has elapsed; 


. [OPTIONAL: The court award plaintiff judgment and execution against defendants for any deficiency that may remain after 


applying all the proceeds of the foreclosure sale, as such proceeds are applicable to the satisfaction of the amounts found due 
by the court under Paragraph [designation of paragraph] of this request for judgment; ] 


. Plaintiff or any other party to this suit may become a purchaser at the foreclosure sale; 


The levying officer, after the time for redemption has elapsed, shall execute a deed to the purchaser at the foreclosure sale 
according to law, and the purchaser shall be let into possession of the property on production of that deed; 


. The court award plaintiff the costs of this action; and 


. The court award such other and further relief as it may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Drafter's Notes 


The optional clause is applicable only if a deficiency judgment is authorized. 
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COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of /name of city], [name of county], [name of state]. 


. On [date of promissory note], defendant executed and delivered defendant's promissory note in writing, for value received, to 


plaintiff at /address of plaintiff], [name of county], [name of state], by which defendant promised to pay the principal sum of 
$/dollar amount of principal sum] to plaintiff on [due date of payment], at [address of payment], [name of county], [name of 
state], with interest at the rate of [percentage rate of annual interest]/% per annum. 


. To secure payment of the note, defendant executed and delivered to plaintiff a mortgage on that property located at [address 


of property], in [name of city], [name of county], [name of state], more particularly described as follows: /legal description of 
property]. ^ copy of that note is attached as Exhibit /designation of exhibit], and by this reference made a part of this /complaint/ 
petition/declaration]. A copy of the mortgage is also attached as Exhibit /designation of exhibit], and by this reference made 
a part of this pleading. 


. The above-described note is now due and payable and no part of the note has been paid by defendant to plaintiff in this action. 


. The note provides that, should any action be brought on the note, there should be due to plaintiff such additional sum as the 


court might find reasonable as attorney fees. Plaintiff has been required to employ an attorney to prosecute this action, and has 
retained for that purpose /name of attorney at law], attorney at law, licensed to practice such profession in /name of state], 
and plaintiff is obligated to pay that attorney a reasonable fee for attorneys services in this action. $/dollar amount of attorney 
fees] is a reasonable fee for the services. 


WHEREFORE, plaintiff demands judgment against defendant for $/dollar amount of principal], principal, and $/dollar amount 
of interest], interest, and $/dollar amount of attorney fees] attorney fees, and interest at the rate of /percentage rate of monthly 
interest]%; per month after maturity, together with costs and all other necessary relief as this court may deem just and proper. 


Dated: /date of complaint] 
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[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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Am. Jur. 2d, Mortgages § 452 
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B. Action on Debt 


8 50. Complaint, petition, or declaration— For specific performance of rents-and-profits clause 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


1. Plaintiff, ‘name of plaintiff], is an individual and is now, and at all times mentioned in this complaint was, a resident of /name 
of county], [name of state]. 


2. Defendant, //name of trustor]/[name of mortgagor]], is now, and at all times mentioned in this complaint was, a corporation 
organized and existing under the laws of /name of state], with its principal place of business in /name of county], [name of state]. 


3. Defendants DOES 1 through 10, inclusive, have, or claim to have, an interest in the property subject to the /deed of trust/ 
mortgage] described below, which interest is subsequent to and subject to the lien of that /deed of trust/mortgage]. The true 
names or capacities, whether individual, corporate, associate, or otherwise, of defendants DOES 1 through 10, inclusive, being 
unknown, plaintiff sues these defendants by their fictitious names and will seek leave to amend this complaint to show their 
true names and capacities when they are ascertained. 


4. On /date of promissory note], defendant /[name of trustor]/[name of mortgagor]] executed and delivered to plaintiff a 
promissory note (“the note") payable to plaintiff in the amount of $/dollar amount of promissory note], with interest on that 
amount at the rate of [percentage rate of annual interest]% per annum, payable as follows: / specification of terms of payment]. 
A copy of the note is attached as Exhibit /designation of exhibit], and incorporated by reference. 


5. On [date of deed of trust or mortgage], as security to plaintiff for payment of the above-described note, defendant //name of 
trustor]/[name of mortgagor]] executed and delivered to plaintiff a /deed of trust/mortgage], referred to in this complaint as 
"the [deed of trust/mortgage/,” conveying real property to //name of trustee]/[name of beneficiary]/[name of mortgagee]], 
[as trustee, for plaintiff as beneficiary/for plaintiff as mortgagee] to secure payment of the note. The real property conveyed, 
referred to in this complaint as "the property," is located at /street address of property] in [name of city], [name of county], 
[name of state], and is more specifically described as /legal description of property]. The [deed of trust/mortgage] was recorded 
as document number /number of document] in the official records of [name of county], [name of state]. A copy of the [deed of 
trust/mortgage] is attached as Exhibit [designation of exhibit], and incorporated by reference. 


6. The /deed of trust/mortgage], in Paragraph [designation of paragraph] of that instrument, provides: [statement of provisions]. 
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7. Defendant [[name of trustor]/[name of mortgagor]] has defaulted under the terms of the note, in that /statement of nature of 
default]. 


8. Plaintiff has demanded that defendant //name of trustor]/[name of mortgagor]] permit plaintiff to enter on and take possession of 
the property to collect the rents, issues, and profits of the property. However, defendant //name of trustor]/[name of mortgagor]] 
failed and refused, and continues to fail and refuse, to allow plaintiff into possession or to collect the rents, issues, or profits. 


9. There is no adequate remedy at law to enforce the provisions of the /deed of trust/mortgage] which are set forth in Paragraph 
6 of this complaint. 


10. Plaintiff has performed all conditions, covenants, and promises required to be performed by plaintiff under the terms of the 
note and the /deed of trust/mortgage]. Plaintiff remains ready and willing to perform any and all of these terms. 


11. The consideration received by defendant //name of trustor]/[name of mortgagor]] for the execution of the note and the /deed 
of trust/mortgage] was [specification of consideration], and the transaction was, as to defendant //name of trustor]/[name of 
mortgagor]], fair, just, and reasonable. 


WHEREFORE, plaintiff requests judgment against defendants for: 


= 


. The appointment of a receiver, pendente lite, to take possession of the property, to conserve and manage it, and to collect any 
and all rents, issues, and profits from it; 


N 


. An order directing defendant //name of trustor]/[name of mortgagor]] and anyone holding title to the real property under 
[[name of trustor]/[name of mortgagor]] to deliver possession of the property and rents, issues, and profits from the property 
to plaintiff; 


U 


. Reasonable attorney fees, expenses, and costs incurred in this suit; and 


A 


. Such other and further relief as the court considers just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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B. Action on Debt 


8 51. Complaint, petition, or declaration—Allegation— For 
reformation of mortgage—Amount of debt—Fraud or mutual mistake 


Topic Summary References Correlation Table 


On /date of oral agreement], plaintiff and [name of seller], at that time the owner of real property located at /address of 
property], in [name of city], [name of county], [name of state], and more particularly described as follows: /legal description 
of property], entered into an oral agreement regarding the purchase of the real property. By the terms of that agreement, /name 
of seller] agreed to sell the property to plaintiff for a total sum of $/dollar amount of purchase price in oral agreement]. It was 
further agreed that plaintiff would pay the sum by paying /name of seller] S[dollar amount of initial payment] immediately, 
with the balance to be paid in /number of equal installments] equal installments of $/dollar amount of installments] each. Such 
amount of $/dollar amount of initial payment] was paid by plaintiff to /name of seller] on [date of payment], by [specification 
of manner of payment]. 


On /date of contract], a written contract, a copy of which 1s attached as Exhibit /designation of exhibit], and incorporated by 
reference, was prepared by /name of seller's agent], acting as agent for [name of seller]. That written contract purportedly 
embodied the terms and conditions of the above-mentioned oral contract. In the written contract, however, the purchase price 
of the property was set forth as $/dollar amount of purchase price in contract], rather than the agreed-on amount of $/dollar 
amount of purchase price in oral agreement]. In response to plaintiffs question concerning the discrepancy, plaintiff was told 
by [name of seller's agent] that the amount of $/dollar amount of purchase price in written contract] included principal, plus 
interest at the rate of /percentage rate of annual interest]% per annum for [number of years] years, and that there would be 
no further interest charges. 


Contrary to the representations of the above-named persons, the written contract of purchase and sale contained the following 
provision: Payable $/dollar amount of initial payment] on [due date of payment], and a like installment of $/dollar amount 
of installment], on or before the [ordinal number of day] day of each and every consecutive month after until fully paid, 
representing principal, and interest at the rate of /percentage rate of annual interest] *o per annum. Plaintiff was not aware of 
the full meaning of this provision, but because of plaintiff's lack of education and business experience, all of which was known 
to /name of seller] and [name of seller's agent], plaintiff believed the representations made by these persons and, relying on 
that, signed the contract of purchase and sale. 


Subsequently, on /date of signing note], plaintiff signed a note and mortgage for the balance of the purchase price. Copies of 
the note and mortgage are attached as Exhibits [designation of exhibit 1] and [designation of exhibit 2], and incorporated by 
reference. The note recited the principal at $/dollar amount of principal], plus interest at [percentage rate of annual interest]% 
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per annum. Contrary to the representations of /name of seller] and [name of seller's agent], the note specified the interest to be 
in addition to the stated principal amount. Because of defendant's lack of education and business experience, defendant believed 
that the above provisions of the note were in accordance with the previous provisions of the contract of purchase and sale, and 
that the meaning of all such written instruments was to the effect that the stated purchase price, as set forth in the contract and 
in the note and mortgage, included both principal and interest. 


Plaintiff did not discover the true meaning and importance of the above-described written instruments until /date of discovery], 
when, in connection with another matter that has no relevance to the subject of this /complaint/petition/declaration], plaintiff 
showed the written instruments to /name of attorney], attorney at law, who explained to plaintiff the true meaning and importance 
of the written instruments. 


By the mutual mistake of the parties, or by the mistake of plaintiff and the fraud of defendants in misrepresenting the true 
meaning of the language in the contract and note and mortgage, and plaintiff's reliance on such fraudulent misrepresentation, 
the note and mortgage do not accurately represent the true agreement of the parties in that the documents, as written, provide 
for the payment of $/dollar amount of sum] plus interest at [percentage rate of annual interest]*?o per annum, while the true 
agreement of the parties was that the stated indebtedness of $/dollar amount of debt] represented both principal and interest. 


Plaintiff has made payments on the original oral contract with defendant /name of defendant] in the sum of $/dollar amount 
of payments made by plaintiff]. 


Notes 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages §§ 775 et seq. 
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B. Action on Debt 


8 52. Complaint, petition, or declaration—Allegation— 
In addition to mortgage, plaintiff holds judgment lien on debt 


Topic Summary References Correlation Table 


On /date of judgment], plaintiff recovered judgment in an action on the debt evidenced by the note and mortgage in the /title of 
court], [name of state], against defendant [name of defendant] for ${dollar amount of judgment]. The judgment was docketed 
in the office of [title of official], [name of county], [name of state], on [date of entry of judgment], and has never been satisfied, 
so that it remains a lien on the mortgaged premises. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 452 
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B. Action on Debt 


8 53. Complaint, petition, or declaration—Allegation 
—Note and mortgage given to secure purchase money 


Topic Summary References Correlation Table 


The note and mortgage were given to secure a part of the consideration or purchase money of the above-described premises, 
which were conveyed to defendant /name of defendant] by deed bearing the same date as the note and mortgage. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 79 
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8 54. Complaint, petition, or declaration—Allegation— By junior lienholder—Worthless security 


Topic Summary References Correlation Table 


The note was originally secured by a mortgage executed on /date of mortgage], and delivered to plaintiff on that date. The 
security interest created by the mortgage has become worthless without any act of plaintiff, in that the property encumbered 
by the mortgage has been foreclosed on and sold under a mortgage senior and paramount to the mortgage that was given to 
plaintiff by defendant. / None of the proceeds from the senior sale was available for the satisfaction of plaintiff's note/The sum of 
$[dollar amount of sum received by plaintiff] was received by plaintiff from the senior sale, providing only partial satisfaction 
of plaintiff's note, leaving a balance of $[dollar amount of balance due] due and unpaid/[Description of other reason showing 
why security interest created by mortgage has become worthless]]. 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages (17329 to 590 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 452 
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8 55. Certificate—Certifying mortgagor's absence of defenses to enforcement of mortgage 


Topic Summary References Correlation Table 
[Caption, see § 3] 


CERTIFICATE 


I, [name of mortgagor], certify and acknowledge that a mortgage executed by me on /date of mortgage], and delivered to [name 
of mortgagee] to secure payment of my note of the same date in the amount of $/dollar amount of note], payable in [number of 
years] years, with interest payable /specification of terms of payment], is justly and entirely due and payable according to the 
terms and conditions of the mortgage. I further certify to any person or persons who may desire to purchase it, that I have no 
drawback, claim, setoff, or other defense of any kind whatever to the payment of any part of that mortgage, either in principal, 
interest, or commissions, when same are due and payable or collectible by the terms and conditions of that mortgage. 


Dated: /date of certificate] 


[Name of mortgagor] 


Notes 


West's Key Number Digest 
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8 56. Cross-complaint— Setting up lien of junior mortgagee as against codefendants 


Topic Summary References Correlation Table 
[Title of court] 


[Name of plaintiff], 
Plaintiff, 


v. 
[Name of defendant], 
Defendant. 
No. [docket number] 
D —————————Á——— [Name of document] 
[Name of cross-complainant], 
Cross-Complainant, 
v. 
[Name of cross-defendant], 
Cross-Defendant. 


CROSS-COMPLAINT 


Cross-complainant, /name of cross-complainant], alleges: 


1. On /date of promissory note], defendants [names of mortgagors] executed and delivered their certain promissory note in writing 
to cross-complainant, /name of cross-complainant], in words and figures as follows: [statement of provisions of promissory 
note]. 


2. As part of the same transaction, and for the purpose of securing the promissory note and the associated interest, defendants 
executed and delivered to cross-complainant a mortgage of the same date of /date of mortgage], on the real property described 
in plaintiffs /complaint/petition/declaration], as well as on other contiguous property, but not covered by plaintiff's mortgage, 
described as follows: /legal description of property]. The mortgage was recorded in the office of [title of official], [name of 
county], [name of state], in book [number of book] at page [number of page], a copy of which is attached as Exhibit /designation 
of exhibit], and incorporated by reference. 


3. No part ofthe principal ofthe promissory note has been paid and no part of the interest has been paid, except up to and including 
[last date of payment], so that there is now due and unpaid from defendants /names of mortgagors] the principal sum of $/dollar 
amount of principal], with interest from /date of accrual of interest], at the rate of [percentage rate of annual interest]? per 
annum, compounded annually, according to the terms of the note and mortgage. 
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WHEREFORE, defendant and cross-complainant request that: 


. The amount due and owing from defendants [names of mortgagors] to cross-complainant be determined and that cross- 
complainant's mortgage be declared a lien on all of the property described in plaintiffs /complaint/petition/declaration], 
subsequent and inferior to the lien of plaintiff, but prior and superior to the claim, title, interest, or lien of defendants /names 
of other party defendants], and each of them. 


. In the event this court orders a sale of the mortgaged property as requested in the /complaint/petition/declaration], that the 
property be sold in its entirety at public auction, and that the proceeds of sale, after deducting all costs of sale, be applied first to 
the payment of all sums found due to the plaintiff, and if there are surplus proceeds, then to the reduction of the amount found 
due and owing from defendants /names of mortgagors] to cross-complainant. 


. Cross complainant, or any party to this action, may be allowed to become the purchaser at the sale. 


. Defendants /names of other party defendants], and each of them, and all persons claiming by or through them, or any of them, 
subsequent to the commencement of this action, and all persons having liens or any claims on the property, or any part of the 
property, subsequent to the commencement of this action, and all persons having liens, or claiming any interest not of record 
as of the time of the commencement of this action, be forever barred and foreclosed of all right, title, interest, and equity of 
redemption in and to the mortgaged premises described in plaintiffs /complaint/petition/declaration], subject only to the right 
of redemption from sale as provided by law. 


. Such further relief as this court may deem just and proper be granted. 


Dated: /date of cross-complaint] 


[Name of attorney for cross-complainant] 
Attorney for Cross-Complainant 


Notes 
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B. Action on Debt 


8 57. Answer—Defense— Partial release of mortgaged premises 


Topic Summary References Correlation Table 


From /beginning date of payments], to and including /date of last payment], payments were made, from time to time, on the 
principal indebtedness of $/dollar amount of principal], secured by the note and mortgage, which payments amounted to a total 
of $/total dollar amount of payments], leaving a balance of $/dollar amount of balance due] due on the principal. 


On /date of release 1], and [date of release 2], in consideration of such payments, and in accordance with the terms and 
conditions of the mortgage, the following lots or parcels of land, being parts of the mortgaged premises, were released from the 
mortgage and are no longer subject to the lien of the mortgage: /legal descriptions of properties]. 


The instruments releasing such portions of the premises were executed by /name of note owner], the then owner and holder 
of the note and mortgage and /name of property owner], the then owner of the mortgaged premises, and were recorded in the 
office of [title of official], [name of county], in book [number of book] at page [number of page]. 


The remainder of the mortgaged premises retained by plaintiff as security for the remainder of the principal sum, and interest, 
on the above note and mortgage is described as follows: /description of remainder of property]. 


Notes 
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B. Action on Debt 


8 58. Answer—Defense— Mortgagor's reliance on 
mortgagee's agreement not to sue without notice 


Topic Summary References Correlation Table 


On /date of written agreement], the mortgagee of the mortgage mentioned in the /complaint/petition/declaration] entered into 
a written agreement with defendant, a copy of which is attached as Exhibit designation of exhibit], and by this reference made 
a part of this pleading, that defendant would have no less than /specification of time period] notice before defendant would be 
required to pay the principal of the mortgage. 


Defendant had no notice before the bringing of the above-entitled suit that defendant was to be called on to pay the principal of 
the mortgage, and defendant did not have the /specification of time period] notice, as specified in the above agreement, before 
defendant was called on, by this suit, to pay the principal of the mortgage. 


Notes 
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B. Action on Debt 


8 59. Answer—Defense—Mortgagor paid bonus that constitutes 
usurious penalty that should be credited against amount due on note 


Topic Summary References Correlation Table 


Defendant admits the execution of the note described in the complaint filed in this action in the stated amount of $/dollar amount 
of promissory note], together with interest at the rate of [percentage rate of annual interest]?o per annum. The note provided 
for a bonus of $/dollar amount of bonus], which defendant paid to plaintiff on /date of payment]. 


The bonus exceeds the legal rate of interest as prescribed by /citation of statute], and is usurious and tantamount to a penalty, 
and defendant is, therefore, entitled to have an amount equivalent to the amount paid as the bonus credited on the debt alleged 
to be due and owing plaintiff by defendant on the note. 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 
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B. Action on Debt 


8 60. Answer—Defense—Mortgagee failed to join grantee of mortgagor 


Topic Summary References Correlation Table 


On /date of conveyance], after the execution of the mortgage described in the complaint filed in this action, the defendant 
conveyed the mortgaged premises to /name of owner] by an executed deed. /Name of owner] is now living and is the owner 
in fee simple of the mortgaged premises. /Name of owner], who is a necessary party to this action, has not been joined by the 
plaintiff as a party defendant to this action. 


Notes 


West's Key Number Digest 
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Pleading and Practice Forms Annotated 
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III. Enforcement; Foreclosure 
C. Acceleration 


Topic Summary Correlation Table 


Research References 


A.L.R. Library 


Validity and enforceability of due-on-sale real-estate mortgage provisions, 61 A.L.R.4th 1070 
What transfers justify acceleration under “due-on-sale” clause of real-estate mortgage, 22 A.L.R.4th 1266 


Acceptance of past-due interest as waiver of acceleration clause in note or mortgage, 97 A.L.R.2d 997 
Right of debtor to “de-acceleration” of residential mortgage indebtedness under Chapter 13 of Bankruptcy Code of 1978 (11 
U.S.C.A. § 1322 (b)), 67 A.L.R. Fed. 217 
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C. Acceleration 


8 61. Introductory comments 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Mortgages ji=m329 to 590 





The proposition 1s accepted without dispute that a stipulation in a mortgage providing that the whole debt secured by it is to 
become due and payable on failure of the mortgagor to pay the interest or any installment of principal on maturity, or to comply 
with any other condition of the mortgage, is a legal, valid, and enforceable stipulation, and is not in the nature of a penalty or 
forfeiture, which courts of equity refuse to enforce. Although a contrary rule has apparently been applied in some instances, 
accelerative provisions in mortgages are not generally viewed with disfavor by the courts, but are construed by, and the intention 


of the parties ascertained by, the same rules as other contracts. 


Before a stipulation for the acceleration of the maturity of a mortgage can become operative, a legal breach by the mortgagor of 
the condition on which it is dependent must occur. On the ground that the retention of unearned interest beyond the time of the 
payment of the debt would be unconscionable, it has also been held that the remittance of such unearned interest 1s a requisite 
for the enforcement of an acceleration clause. A demand for a payment past due, however, is not a prerequisite to the exercise 


of the option for acceleration, although notice of the election may be required.” 
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C. Acceleration 


8 62. Complaint, petition, or declaration—Allegation— Default in 
payment of principal and interest—Election to declare entire sum due 


Topic Summary References Correlation Table 


The plaintiff and the defendant covenanted in the note and mortgage described in the /complaint/petition/declaration] filed in 
this action that the entire principal sum should become due at the option ofthe mortgagee, mortgagee's executors, administrators, 
and assigns, after default in the payment of any installment of principal or of interest for [number of days] days, or after default 
in the payment of any tax, water rate, or assessment for /number of days] days after notice and demand. 


Defendant has failed to comply with the condition ofthe above note and mortgage by omitting to pay the installment of principal 
and interest which became due on /due date of payment]. Prior to the commencement of this action, more than /specification 
of time period] had elapsed since such installment of principal and interest became due and payable. 


Pursuant to the above provisions of the note and mortgage, plaintiff has elected to, and plaintiff does, declare the whole principal 
sum owing to plaintiff by defendant and secured by the above-described mortgage immediately due and payable. 


Notes 
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C. Acceleration 


8 63. Complaint, petition, or declaration—Allegation— Default 
in payment of taxes— Election to declare principal sum due 


Topic Summary References Correlation Table 


Defendant has failed to comply with the conditions of the above-described note and mortgage by omitting, neglecting, and 
refusing to pay the state and county taxes assessed against the mortgaged premises for the year /identification of year], after 
those taxes became due and payable and after they had become a lien on the premises, even though plaintiff caused written 
notice of the delinquency and demand for payment to be personally served on /name of record owner], the record owner of 
the mortgaged premises, on /date of service]. The tax remained unpaid for /number of days] days after service of the above 
notice and demand, and still remains unpaid. 


Under the provisions of the note and mortgage, plaintiff has the option to declare the entire principal amount of the mortgage 
to be now due and payable, and plaintiff elects to declare the entire principal amount of $/dollar amount of principal due] 
due and payable. 


Notes 
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C. Acceleration 


8 64. Complaint, petition, or declaration—Allegation— Default 
in payment of insurance—Election to declare principal sum due 


Topic Summary References Correlation Table 


Plaintiff and defendant agreed, and so provided in the above-described note and mortgage, that the mortgagor, its successors 
and assigns, would maintain insurance against loss or damage by fire on the buildings located on the mortgaged premises for 
the benefit of the mortgagee, /his/her] executors, administrators, and assigns. 


Defendant has failed to comply with the conditions of the note and mortgage by wholly neglecting, failing, and refusing to 
insure the buildings against loss or damage by fire. In default of the conditions plaintiff, pursuant to the provisions of the note 
and mortgage, caused such insurance to be issued on /date of issue of insurance], by the [name of insurance company] in the 
sum of $/dollar amount of insurance], for the term of [specification of time period] from [date of commencement of term], and 
paid a premium of $/dollar amount of premium]. Plaintiff made demand on defendant for repayment of the above premium, 
but defendant has neglected and refused to repay plaintiff. /Text number of days] days have elapsed between plaintiff's demand 
and the commencement of the present action. 


Plaintiff, pursuant to the provisions of the note and mortgage, has elected to declare the whole of the principal and interest 
secured by the mortgage immediately due and payable. 
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D. Due-on-Sale Clauses 


8 65. Introductory comments 
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A statute providing that a mortgage may be renewed only by a writing with the formalities required in the case of a grant of 
real property has been held to be unconstitutional as impairing the obligation of contract, if applied to renewals made before its 
passage. In any event, such a statute does not prevent the mortgage from continuing to operate as security for an indebtedness, 
the form of which has been changed by giving a new note, even though except for the giving of such new note, the preexisting 


evidence of indebtedness would be barred by the statute of limitations. 
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D. Due-on-Sale Clauses 


8 66. Complaint, petition, or declaration— By lending 
institution—For acceleration pursuant to a due-on-sale clause 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


1. Plaintiff is a corporation organized and operating under the laws of /name of state], with its principal place of business located 
at [business address of plaintiff], in [name of city], [name of county], [name of state]. 


2. Defendant is a resident of [name of city], [name of county], [name of state]. 


3. On /date of promissory note], defendant executed and delivered to plaintiff defendant's promissory note for the sum of $/dollar 
amount of promissory note], together with interest at the rate of [percentage rate of annual interest]% per annum, payable at 
the rate of $/dollar amount of monthly principal and interest], principal and interest, per month for [number of years] years. 


4. On [date of mortgage], as security to plaintiff for payment of the above-stated promissory note, defendant executed and delivered 
to plaintiff a mortgage on real property located at [address of property], in [name of city], [name of county], [name of state], 
and more particularly described as follows: /legal description of property]. 


5. A copy of the above-stated promissory note and mortgage 1s attached as Exhibits /designation of exhibit 1] and [designation 
of exhibit 2] and incorporated by reference. 


6. As a specific provision of the mortgage, plaintiff was given the authority to declare due and payable sums secured by plaintiff's 
security instrument if all or any part ofthe property, or an interest, securing the real property loan was sold or transferred without 
the prior written consent of plaintiff. 


7. On or about /date of giving cause], defendant gave cause to plaintiff to exercise its authority to declare due and payable all 
sums secured, in that defendant /specification of exact circumstances giving rise to plaintiff's right to declare amounts due 
and payable]. 


8. On /date of service], plaintiff, by [specification of mode of service], sent to defendant notice that it was electing to exercise its 
right to declare due and payable all sum secured by the above-stated mortgage. 


WESTLAW 


S 66. Complaint, petition, or declaration—By lending..., 18 Am. Jur. PI. & Pr.... 


9. On /date of delivery], not having received from defendant any response to its prior notification as above mentioned, plaintiff 
caused a copy of the notification to be personally delivered to defendant at /address of defendant], [name of city], [name of 
county], [name of state]. Personal delivery was made on defendant and defendant personally signed a written acknowledgment 
of the receipt. A copy of plaintiffs notification is attached as Exhibit /designation of exhibit], and a copy of defendant's 
acknowledgment is attached as Exhibit /designation of exhibit], and incorporated by reference. 


10. Defendant failed and has continued to fail to pay to plaintiff the amount owing on the above-described mortgage. 


WHEREFORE, plaintiff demands judgment against defendant for $/dollar amount of principal], principal, and $/dollar amount 
of interest], interest, and $/dollar amount of attorney fee], attorney fee, and interest on the entire amount at the rate of 
[percentage rate of annual interest]% per annum from and after the date of [date of accrual of interest], together with costs 
and all other necessary relief that this court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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Am. Jur. 2d, Mortgages § 435 
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D. Due-on-Sale Clauses 


8 67. Answer—Defense— Exception to mortgagee's right to exercise due-on-sale option— 
Lien or other encumbrance did not relate to a transfer of rights to occupancy in the property 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that [statement of reason why plaintiff has no right to declare that entire sum of mortgage is due]. 


Pursuant to the provisions of 12 U.S.C.A. 8 1701j-3(d)(1), the above-stated circumstances constitute an exception to the right 
of plaintiff to declare the amount of the stated mortgage due and payable. 


A copy of the instrument creating the encumbrance is attached as Exhibit designation of exhibit], and incorporated by reference. 


Notes 
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D. Due-on-Sale Clauses 


8 68. Answer—Defense— Exception to mortgagee's right to exercise due-on-sale 
option—Creation of purchase money security interest was for household appliances 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that [specification of reason showing why plaintiff has no right to declare that entire sum of mortgage is due]. 


Pursuant to the provisions of Section 1701j-3(d)(2) of Title 12 of the United States Code [12 U.S.C.A. 8 1701j-3(d)(2)], the 
above-stated circumstances constitute an exception to the right of plaintiff to declare the amount of the stated mortgage due 
and payable. 


A copy of the instrument creating the purchase money security interest is attached as Exhibit /designation of exhibit], and 
incorporated by reference. 


Notes 
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Am. Jur. 2d, Mortgages § 435 





WESTLAW 


§ 68. Answer—Defense—Exception to mortgagee's right to..., 18 Am. Jur. Pl. & Pr.... 


Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


8 69. Answer—Defense—Exception to mortgagee's right to..., 18 Am. Jur. Pl. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 69 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 


D. Due-on-Sale Clauses 


8 69. Answer—Defense— Exception to mortgagee's right to exercise 
due-on-sale option— Transfer of property was by device, descent, or 
operation of law on death of joint tenant or tenant by the entirety 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that [statement of reason why plaintiff has no right to declare that entire sum of mortgage is due]. 


Pursuant to the provisions of Section 1701j-3(d)(3) of Title 12 of the United States Code [12 U.S.C.A. 8 1701j-3(d)(3)], the 
above-stated circumstances constitute an exception to the right of plaintiff to declare the amount of the stated mortgage due 
and payable. 


A copy of the instrument evidencing the joint tenant's right to the stated property by operation of law is attached as Exhibit 
[designation of exhibit], and incorporated by reference. 


Notes 
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8 70. Answer—Defense— Exception to mortgagee's right to 
exercise due-on-sale option— Transfer of property was pursuant 
to a lease for less than three years without an option to purchase 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that [statement of reason]. 


Pursuant to the provisions of Section 1701j-3(d)(4) of Title 12 of the United States Code [12 U.S.C.A. 8 1701j-3(d)(4)], the 
above-stated circumstances constitute an exception to the right of plaintiff to declare the amount of the stated mortgage due 
and payable. 


A copy of the lease is attached as Exhibit /designation of exhibit], and incorporated by reference. 


Notes 


West's Key Number Digest 
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D. Due-on-Sale Clauses 


8 71. Answer—Defense—Exception to mortgagee's right to exercise due-on-sale 
option— Transfer of property to a relative resulting from the death of the borrower 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that /statement of reason why plaintiff has no right to declare that entire sum of mortgage is due]. Pursuant to 
the provisions of Section 1701j-3(d)(5) of Title 12 of the United States Code [12 U.S.C.A. 8 1701j-3(d)(5)], the above-stated 
circumstances constitute an exception to the right of plaintiff to declare the amount of the stated mortgage due and payable. 


A copy of the last will and testament is attached as Exhibit /designation of exhibit], and incorporated by reference. 


Notes 
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D. Due-on-Sale Clauses 


8 72. Answer— Defense— Exception to mortgagee's right to exercise due-on-sale 
option— Transfer of property where spouse or children of borrower became owner 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that [statement of reason]. 


Pursuant to the provisions of Section 1701j-3(d)(6) of Title 12 of the United States Code [12 U.S.C.A. 8 1701j-3(d)(6)], the 
above-stated circumstances constitute an exception to the right of plaintiff to declare the amount of the stated mortgage due 
and payable. 


A copy of the agreement is attached as Exhibit /designation of exhibit], and incorporated by reference. 
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D. Due-on-Sale Clauses 


8 73. Answer—Defense— Exception to mortgagee's right to exercise due-on-sale option— 
Transfer of property pursuant to decree of marriage dissolution, legal separation agreement, 
or incidental property settlement agreement by which spouse of borrower became an owner 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that [statement of reason]. 


Pursuant to the provisions of Section 1701j-3(d)(7) of Title 12 of the United States Code [12 U.S.C.A. 8 1701j-3(d)(7)], the 
above-stated circumstances constitute an exception to the right of plaintiff to declare the amount of the stated mortgage due 
and payable. 


A copy of the separation agreement is attached as Exhibit /designation of exhibit], and incorporated by reference. 


Notes 
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D. Due-on-Sale Clauses 


8 74. Answer— Defense— Exception to mortgagee's right to exercise due-on- 
sale option— Transfer of property pursuant to inter vivos trust in which borrower 
remains a beneficiary and which does not relate to a transfer of occupancy rights 


Topic Summary References Correlation Table 


Plaintiff in the above-entitled action did not, and does not, have the right to declare the entire sum of the stated mortgage due 
for the reason that [statement of reason]. 


Pursuant to the provisions of Section 1701j-3(d)(8) of Title 12 of the United States Code [12 U.S.C.A. 8 1701j-3(d)(8)], the 
above-stated circumstances constitute an exception to the right of plaintiff to declare the amount of the stated mortgage due 
and payable. 


A copy of the instrument creating the inter vivos trust is attached as Exhibit /designation of exhibit], and incorporated by 
reference. 
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8 75. Praecipe for writ—Scire facias 
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PRAECIPE FOR WRIT 


To: [Clerk of court] 


. You are requested to issue scire facias returnable in accordance with /citation of statute] on the mortgage executed and delivered 


by [name of mortgagor] to [name of mortgagee], dated [date of mortgage], and recorded the same day in the office of /title 
of official], [name of county], [name of state], in book [number of book] at page [number of page] granting to mortgagee 
that real property located at /address of property], in [name of city], [name of county], [name of state], and more particularly 
described as follows: /legal description of property]. Such mortgage is to secure the payment of a promissory note given by 
[name of mortgagor] to [name of mortgagee], dated [date of promissory note], and the penalty of $/dollar amount of penalty], 
conditioned on payment of $/dollar amount of payment] within [specification of time period] from that date, with interest at 
the rate of [percentage rate of annual interest]% per annum payable [specification of terms of payment]. 


. Plaintiff alleges that /name of mortgagor] defaulted in the payment of interest due on the following dates: /dates of payments]. 


[Name of mortgagor] further defaulted in the payment of principal due on /due date of payment]. [Name of mortgagor] also 
failed to produce receipts for taxes assessed on the above premises for the year /identification of year]. [Name of mortgagor] has 
continued to be in default on the above-mentioned sums for more than /specification of time period], by which circumstances 
the whole principal debt has become immediately due and payable, with interest and an attorney commission of /percentage 
rate of attorney commission]% for collection, per the following statement: 


Principal $/dollar amount] 
Interest from /begin date of period] 

to [end date of period] $/dollar amount] 
Attorney commission $/dollar amount] 


Dated: /date of praecipe for writ] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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8 76. Affidavit—In support of claim on application for scire facias sur mortgage 
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AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. Defendants /names of defendants] are justly indebted to affiant in the sum of $/dollar amount of debt], as follows: [description 


of debt]. 


. On [date of mortgage], defendants executed and delivered to affiant a mortgage on parts of their real estate at [address of 


property], in [name of city], [name of county], [name of state], more particularly described as follows: /legal description of 
property]. The mortgage was subject to the condition that defendants and their heirs and assigns should keep affiant harmless 
from any loss or damages due to indorsements made by affiant on notes of defendants amounting to $/dollar amount of loss 
or damages due to indorsements]. 


. Defendants have failed to pay the notes, by which affiant has been compelled to pay large sums of money which have become 


due on the notes because of repeated suits, and judgments recovered, against affiant on the notes. 


. Defendants have completely, totally, and utterly failed to protect affiant against affiant's indorsements, by which affiant has 


sustained losses in the amount of $/dollar amount of losses]. Defendants have thus become liable to affiant, or affiant's assigns, 
in the total sum of $/dollar amount of sum due], secured by the mortgage mentioned above. Affiant is, therefore, justly entitled 
to collect the full amount of the mortgage, together with /percentage rate of interest]? interest for affiant's attorney fees. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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8 77. Writ—Scire facias 


Topic Summary Correlation Table 
[Caption, see § 3] 


WRIT 


The State of /name of state] to the sheriff of [name of county]. Greeting. 


An indenture of mortgage between [name of mortgagor], as mortgagor, and [name of mortgagee], as mortgagee, dated [date 
of mortgage], and recorded on /date of recording], in the office of [title of official], [name of county], [name of state], in book 
[number of book] at page [number of page], recites that the above-mentioned mortgagor stands bound to the mortgagee in the 
sum of $/dollar amount of debt] by virtue of a written obligation bearing the same date as the mortgage; such indenture of 
mortgage further states that the mortgagor did grant, bargain, and sell to the mortgagee, the mortgagee's heirs, and assigns, 
that property located at /address of property], in [name of city], [name of county], [name of state], and more particularly 
described as follows: /legal description of property]; such transfer of the above-mentioned property was in consideration of the 
above-mentioned debt of $/dollar amount of debt], and was to secure payment with interest to the mortgagee, the mortgagee's 
executors, administrators, and assigns, in discharge of the recited obligation, so conditioned on the payment of $/dollar amount 
of payment due] to [name of mortgagee] by [name of mortgagor] in [statement of terms of payment]; and 


We have been given to understand that the sum of $/dollar amount of sum due] has become due and payable, according to the 
terms and conditions of the written obligation and mortgage indenture, and that no part of that sum has been paid; and, 


[Name of mortgagee], the above-mentioned mortgagee, has requested that a fit remedy be provided; 


Now, therefore, we command you to summon /name of mortgagor], the above-stated mortgagor, to appear before the /title of 
court], [name of state], at [name of court], [number of courtroom], [address of court], [name of county], [name of state], on 
[date of hearing], to show cause, if any, why the mortgaged property described above ought not be taken in execution and sold 
to satisfy the above-mentioned debt and interest. Have this writ with you at the time you summon /name of mortgagor]. 


Dated: /date of writ] 


[Name of judge] 
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8 78. Writ—Levari facias sur mortgage 


Topic Summary Correlation Table 
[Caption, see § 3] 


WRIT 


To: Sheriff 


You are commanded to levy, or to cause to be levied, on the property of /name of mortgagor] at [address of property], in [name 
of city], [name of county], [name of state], more particularly described as follows: /legal description of property] for a certain 
debt of $/dollar amount of debt], together with interest at the rate of [percentage rate of annual interest]/% per annum from 
[date of accrual of interest], for which [name of mortgagee] recovered judgment in this court on /date of judgment], against 
[name of mortgagor], and to sell the above-described property in satisfaction of that judgment. 


You are further commanded to make your return and report of sale in this court on /date of return], and to bring the proceeds 
of sale into court on that day. 


Dated: /date of writ] 


[Name of judge] 
[Title of judge] 


Notes 
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8 79. Judgment or decree—Granting execution of mortgaged premises 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


The scire facias issued in this cause having been served on /name of mortgagor], and no sufficient cause having been shown 
why the mortgaged property described in the writ should not be taken in execution and sold to satisfy the debt of $/dollar 
amount of debt] owed to [name of mortgagee] by [name of mortgagor]; now, therefore, 


It is ordered that the plaintiff have execution on the property for $/dollar amount of debt], the debt justly owing to plaintiff, 
and that the property be sold by the sheriff of /name of county], [name of state], and that the proceeds be awarded to /name 


of mortgagee]. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 
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8 80. Introductory comments 
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A strict foreclosure is a suit to forfeit the interest of the owner or cut off the right of redemption or limit it to a very short time. 
It has been said that the purpose of a strict foreclosure is to extinguish the equitable right of redemption, and that the title of a 
mortgage after strict foreclosure is that conveyed by the mortgage, free and discharged of the condition of defeasance. A final 
decree in strict foreclosure proceedings expressly providing that in default of payment, all the right, title, and interest, both legal 
and equitable, of the defendant shall be vested absolutely and forever unconditionally in the complainant, being in conformity 


with the practice of some jurisdictions, is sufficient to make a complete transfer of the title.! 


In some jurisdictions, the remedy for enforcing a mortgage by entry and possession has been sanctioned. This procedure, under 
statute, has the same force and effect as the proceedings in chancery, and the mortgagor has power to redeem within a given 
time after formal entry for foreclosure. Indeed, the mortgagee, on breach of condition, may enter for the purpose of foreclosure, 
and although his or her title may become absolute by mere lapse of time, no other entry or formality may be required on his or 
her part; and there is nothing in any public record, or in any proceeding, which can literally be said to be an entry of foreclosure. 
When, as is the practice in most states, a mortgage 1s foreclosed by a decree directing a sale of the property, the amount which 
the property brings at such sale determines the amount to be applied on the mortgage debt. Yet, where the method of foreclosure 
is by entry and possession after a breach of the condition of the mortgage, and by holding such possession for the period allowed 


for redemption, there is no doubt that the mortgage debt will be deemed paid to the extent of the value of the land.” 
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8 81. Complaint, petition, or declaration— For strict foreclosure— By purchaser at 
foreclosure sale against mortgagee not included as party in prior foreclosure action 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 


. Defendant is a resident of [name of city], [name of county], [name of state]. 


Plaintiff purchased the property which is the subject of this action at a foreclosure sale, as alleged below, and claims all /his/ 
her] right, title, and interest in and to the property through that sale. 


Defendant claims to have a mortgage lien on the property that was not foreclosed by the prior action and sale, as alleged below. 


. On [date of execution of bond], [name of executor] and [name of spouse], [his/her] spouse, executed and delivered to /name 


of defendant] their joint and several bond in the sum of $/dollar amount of bond]. Such obligation was subject to the express 
written condition that it would be void if /statement of condition]. 


. On the above date, namely /date of mortgage], [name of executor] and [name of spouse] executed and delivered a mortgage to 


[name of mortgagee] as security for due payment of the obligation created by the above-mentioned bond, under which /names 
of mortgagors] granted, bargained, and sold property at /address of property], in [name of city], [name of county], [name of 
state], more particularly described as follows: /legal description of property], with all its appurtenances to /name of mortgagee]. 


. The above-described mortgage was recorded in the office of /title of official] of [name of county], [name of state], in book 


[number of book] at page [number of page] on [date of recording], and the recording tax was duly paid at that time. 


. On [date of commencement of action], [name of mortgagee] commenced an action in the title of court], [name of state], against 


[name of mortgagor] for foreclosure of the above-described mortgage and for the sale of the above-described premises. 


Pursuant to such proceedings, and the judgment of foreclosure and sale rendered in the proceedings, the above-described 
premises were sold for $/dollar amount of sale price] to plaintiff on [date of sale]. 
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10. Plaintiff paid the purchase price and received a deed of conveyance of the premises from the referee appointed in the above- 
mentioned foreclosure proceedings. On /date of recording], plaintiff recorded the deed in the office of [title of official] of [name 
of county], [name of state], in book [number of book] at page [number of page]. 


11. The above deed and sale were confirmed by order of the court, entered in that action on /date of entry of order]. 


12. On /date of possession], plaintiff entered into possession of the above-described premises under right and title of the above- 
mentioned deed, and is presently in possession of those premises under that deed. 


13. Defendant claims to have an interest in, or lien on, the above-mentioned premises by reason of a mortgage executed on /date 
of mortgage], by [name of executor] and [name of spouse], [his/her] spouse, as security for the payment of $/dollar amount 
of debt], with interest, to defendant on the following terms and conditions: /specification of terms and conditions]. 


14. The mortgage under which defendant claims has been matured for at least /specification of time period]. 


15. The mortgage under which defendant claims was recorded in the office of /title of official] of [name of county], [name of state], 
in book /number of book] at page [number of page] on [date of recording]. The lien of that mortgage was, and is, subsequent 
to the lien of the above mortgage which was foreclosed and through which plaintiff claims. 


16. Atthe commencement of the foreclosure action, and during all proceedings in the action, the plaintiff in that action was unaware 
that the present defendant had, or claimed to have, a mortgage lien or any interest on or in the above-described property, and 
that defendant was, therefore, not made a party defendant to that action. The present plaintiff was also unaware of any interest 
or claim by defendant at the time of purchasing the property involved and until long after judicial confirmation of the sale. 


17. The present defendant was not made a party defendant to the above-mentioned foreclosure action, and, due to inadvertence 
and mistake, the property was not sold subject to the claim of defendant. 


18. Plaintiff purchased the premises involved in good faith, relying on the statement of the terms of sale filed in the previous action, 
that the premises were offered free and clear of all encumbrances, and relying further on an abstract of title, which covered the 
period when defendant's mortgage was recorded, and which wholly failed to make any reference whatever to that mortgage. 


19. Defendant's claim of interest has not been foreclosed and constitutes a cloud on plaintiff's title to the above-described property. 


20. The amount that was due and justly owing to the prior plaintiff in the above-mentioned foreclosure action on [his/her] mortgage, 
at the time of entry of the judgment of foreclosure and sale, exclusive of the costs and expenses of the action, or of the sale, was 
$/dollar amount of sum due at time of entry of judgment of foreclosure] with interest from [date of accrual of interest], no part 
of which has been paid except as it was paid by the proceeds of the foreclosure sale under which the present plaintiff claims. 


21. [Allegation of facts as to receipt of rents and profits, payment of tax, and expenditures for repairs and improvements]. 


WHEREFORE, plaintiff demands judgment that: 


= 


. An account be taken of the amount due plaintiff for principal, interest, and /description of permanent repairs and improvements, 
taking into account rents and profits from property received by plaintiff]. 


N 


. Defendant exercise defendant's right of redemption and pay to plaintiff the amount determined to be due to plaintiff, along with 
the costs of this action, by a date and time to be appointed by the court for that purpose, or, in the alternative, that defendant, 
by such date and time, commence an action to foreclose the lien of defendant's mortgage. 


U 


On defendant's failure to either redeem from the sale under which plaintiff claims, or to foreclose the lien on defendant's 
mortgage, defendant and all persons claiming under defendant be barred and foreclosed forever of all right, title, and equity 
of redemption in and to every part of the mortgaged premises. Defendant be compelled to convey the property to plaintiff by 
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a proper and suitable instrument of conveyance free and clear of all encumbrances done or suffered by defendant, or by any 
person claiming by, from, or under defendant, and with the usual covenants against the acts of defendant and of all persons 
claiming by, from, and under defendant. Defendant also be compelled to cancel and discharge the mortgage of record. 


. Plaintiff have such further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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8 82. Notice—Foreclosure— By entry and possession 


Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF FORECLOSURE 


To: [Names of interested parties] 


You are notified that I, [name of mortgagee], of [address of mortgagee], [name of county], [name of state], one of the mortgagees 
of the mortgage described below, on /date of entering premises], in the presence of [name of witness 1] and [name of witness 
2], openly and peaceably entered on the premises situated at /address of property], [name of county], [name of state], and fully 
described in a mortgage deed from /name of mortgagor] of [address of mortgagor], [name of city], [name of county], [name 
of state] to [name of mortgagee] of [address of mortgagee], [name of city], [name of county], [name of state] dated [date 
of mortgage], and recorded in book /number of book], page [number of page], for condition of mortgage broken and for the 
purpose of foreclosing all the right and equity of /name of mortgagor] to redeem the mortgage. You are further notified that I 
did then and there, in the presence of the two witnesses, foreclose the mortgage in the manner and form required by law. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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8 83. Certificate—Certifying mortgagee's peaceable entry for purpose of foreclosing 
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[Caption, see § 3] 


CERTIFICATE 


We, [name of witness 1] and [name of witness 2], certify that [name of mortgagee], named above, in our presence entered on the 
above-described premises on /date of entering premises], and peaceably and without opposition took possession of the premises 
for the purpose of foreclosing the mortgage described in the notice of entry and possession, attached as Exhibit /designation 
of exhibit] and incorporated by reference, for condition broken. 


Dated: /date of certificate] 


[Names of witnesses] 
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8 84. Judgment or decree—Granting strict foreclosure— 
Action against junior mortgagee by purchaser at foreclosure sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


The above-entitled cause having come on for hearing on /date of hearing]. Plaintiff, [name of plaintiff], appeared by [his/her] 
attorney, /name of plaintiff's attorney]. Defendant, [name of defendant], appeared by [his/her] attorney, [name of defendant's 
attorney]. The court heard the evidence and the arguments of counsel, and now being fully advised, and having made and 
caused to be filed its findings of fact and conclusions of law, now, on motion of /name of plaintiff's attorney], attorney for 


[name of plaintiff]: 


It 1s ordered, adjudged, and decreed that: 


. Unless defendant shall pay, within /specification of time period] after the entry of judgment in this action and service of notice 


of action, at [place of payment], [name of city], [name of county], [name of state], at [time of payment], the sum of $/dollar 
amount of sum due] to plaintiff, the amount found and reported to be due plaintiff for principal and interest, with interest from 
the date of the report to the time of payment, together with costs of $/dollar amount of costs] adjudged to plaintiff, or, unless 
defendant shall, within such period of /specification of time period], commence an action to foreclose defendant's mortgage, 
defendant and all persons claiming under defendant after the filing of the notice of pendency in this action, shall stand absolutely 
barred and foreclosed of all right, interest, and equity of redemption in and to the mortgaged premises, and all title or interest 
of defendant in the property shall be extinguished. 


. In case defendant shall make such payment as set forth above, plaintiff shall reconvey the mortgaged premises to defendant by 


a proper and suitable instrument of conveyance, to be approved by the court in case the parties do not agree on the form of the 
instrument of conveyance free and clear of all encumbrances incurred by plaintiff or by any person claiming under plaintiff. 
It is further ordered that plaintiff deliver up all deeds and writings in plaintiff's custody which relate to the property and that 
plaintiff cancel and discharge of record the mortgage held by plaintiff. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 
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